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Innova Engineered Plastics 

SUPPLIERS AND SUBCONTRACTORS 
PURCHASE ORDER STANDARD TERMS AND CONDITIONS 

The following Terms and Conditions shall be applicable to all products, services, materials, supplies, and 
all other tangible and intangible items (collectively, “Products and Services”) contained within the 
Purchase Order:  
 
ThermoFab Operating Company, LLC and/or its wholly owned subsidiaries ThermoFab Mexico LLC and 
Polycraft Tech, LLC, collectively d/b/a Innova Engineered Plastics (collectively, “Buyer”), requires its 
suppliers, vendors and subcontractors (collectively, “Seller”) to:  
a. Notify Innova Engineered Plastics of any instance of non-conforming Product it has found regarding 
Innova Engineered Plastics materials. 
b. Retain any appropriate material records in regards to the requested material.  
c. Provide Innova Engineered Plastics personnel, or designate, access to the facility pertaining to this 
Purchase Order. 
 

1. ACCEPTANCE 
BY SHIPPING THE ABOVE GOODS OR BY ACKNOWLEDGING RECEIPT OF THIS 
PURCHASE ORDER OR BY PERFORMING THE ABOVE WORK SELLER AGREES 
TO THE TERMS AND CONDITIONS OF PURCHASE SET FORTH HEREIN. 
INNOVA ENGINEERED PLASTICS OBJECTS TO ANY DIFFERENT OR 
ADDITIONAL TERMS IN SELLER’S ACCEPTANCE OF THIS OFFER. ANY 
ADDITIONAL TERMS OR CONDITIONS CONTAINED ON ANY SELLER INVOICE 
OR PACKING SLIP SHALL NOT BE BINDING ON BUYER, AND NO ACTION BY 
BUYER (INCLUDING THE PAYMENT OF ANY SUCH INVOICE IN WHOLE OR IN 
PART) SHALL BE CONSTRUED AS BINDING BUYER WITH RESPECT THERETO. 
ANY ADDITIONAL TERMS OR CONDITIONS CONTAINED ON ANY BUYER 
PURCHASE ORDER OR ANY SELLER INVOICE OR DELIVERY MANIFEST 
(SHALL NOT BE BINDING ON BUYER. 
 

2. PRICES 
Seller hereby represents and warrants to Buyer that the Purchase Price for each Product or 
Service hereunder shall not exceed the lowest Purchase Price for such Products or Services 
offered by Seller to any of its other reseller customers for substantially equivalent 
purchases on substantially equivalent terms. Buyer shall not be billed for, nor shall Buyer 
have any obligation to pay, any charge or amount not specifically authorized in Buyer’s 
duly issued Purchase Order. All decreases in Purchase Prices shall be immediately effective 
as to all outstanding Purchase Orders for Products or Services not yet shipped to Buyer and 
all future Purchase Orders. In addition, in the event of a Purchase Price decrease, Seller 
will grant to Buyer a credit with respect to Products or Services then in Buyer’s inventory 
in an amount equal to the difference between the Purchase Price paid by Buyer for such 
Products or Services and the reduced Purchase Price for the Products or Services; less any 
previously issued credits. No increase in Purchase Prices hereunder shall be effective as to 
any Purchase Order issued prior to expiration of the notice period required hereunder for 
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such increase. Seller shall honor all Purchase Prices prevailing hereunder at the time Buyer 
issues its Purchase Order. 
 

3. TAXES 
Unless otherwise specified, the prices set forth in this Purchase Order do not include all 
applicable federal, state, and local taxes. All such taxes shall be stated separately on Seller’s 
invoice. Buyer shall only pay and be responsible for all taxes that are measured directly by 
the Purchase Price payments made by Buyer to Seller for the Products or Services 
hereunder and which Seller is legally required to collect and pay over to tax authorities. 
The taxes for which Buyer is responsible hereunder shall include sales, use and excise 
taxes, but shall exclude, without limitation, Seller’s franchise or business taxes, taxes based 
on Seller’s net income or gross receipts, and taxes from which Buyer is exempt by law as 
shown by a valid tax exemption certificate, when such a certificate is required. 
 

4. PACKAGING AND SHIPMENT 
Unless otherwise specified, when the price of this Purchase Order is based on the weight 
of the ordered supplies such price is to cover net weight of material ordered only and no 
charges will be allowed for boxing, crating, handling damage, carting, drayage, storage, or 
other packing requirements. Unless otherwise specified, all supplied shall be packed, 
packaged, marked, and otherwise prepared for shipment in a manner which is (a) in 
accordance with good commercial practice, (b) acceptable to common carriers for shipment 
at the lowest rate for the particular supplies and in accordance with I.C.C. regulations, and 
(c) adequate to ensure safe arrival of the supplies at the named destination. Seller shall 
mark all containers with necessary lifting, handling, and shipping information and purchase 
order numbers, date of shipment, and the names of the consignee and consignor. An 
itemized packing sheet must accompany each shipment. No partial or complete delivery 
shall be made hereunder prior to the date or dates shown unless Buyer has given prior 
written consent. 
 
Changes in materials or processes shall not be made without prior written notification to 
Buyer’s Purchasing Department. Seller shall maintain adequate documentation of the 
manufacturing process to include the date, persons method of manufacturing and 
identifications of all raw materials, which shall be subject to Buyer’s review upon demand.  
Multiple lot shipments must first be approved by the Buyer’s Purchasing Department; each 
separate lot must be packaged and identified separately. Seller to provide manufacturer’s 
lot number on all packing slips. 
 

5. BILLING AND PAYMENT 
a. Billing; Invoices. Seller shall invoice Buyer for all Products and Services at the time of 
shipment or performance. Seller shall issue a separate invoice for each Purchase Order 
containing the following information (“Invoice(s)”): (i) the SKU number, description and 
quantity of Products ordered or Services provided; (ii) the quantity of Products shipped; 
(iii) the Delivery Destination; (iv) the Purchase Order number, (v) the Purchase Price for 
each Product; (vi) the total Purchase Price for the Purchase Order; and (vii) any applicable 
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taxes, Freight Charges, and discounts. All Invoices, bills of lading, and freight bills for the 
Products shall be delivered to Buyer at the address specified by Buyer. 
 
b. Payment. Subject to the terms and conditions contained herein, Buyer will remit payment 
of the Purchase Price due hereunder (less any applicable discounts or offsets) for each 
conforming Product or Service within forty five (45) days of the Invoice date; provided 
however, that the Invoice date shall not be earlier than the date the Products are actually 
shipped from the agreed to delivery point to Buyer or the Services are actually completed.  
 

6. PRODUCT DOCUMENTATION 
 Seller shall enclose with each shipment of Products, one (1) complete up-to-date set (in 
electronic or paper format) of its standard user manuals, technical manuals setting forth 
pertinent information relating to the operation, installation and maintenance of Products, 
including all warranties and Product warnings, for each Product shipped (collectively, 
“Product Documentation”). Buyer shall have the right to use, reproduce, translate and 
disclose information contained in the Product Documentation to its customers for 
marketing, maintenance and repair of Products and for such other purposes as Seller may 
expressly authorize in writing. Seller shall be required to supply product manuals and 
documentation in the specific language required by Buyer at no additional cost to Buyer. 
In the event Seller provides software as part of the Products, at the expiration of the 
Software Warranty Period, Seller shall continue to provide to Buyer or Buyer’s customer, 
as applicable, all updates that Seller provides to its customers generally at no additional 
charge. If Seller offers support contracts for a particular Software Product, that Seller shall 
offer to Buyer or Buyer’s customer, as applicable such support contracts on commercially 
reasonable terms, including price, including providing software updates and upgrades, 
where applicable. 
 

7. F.O.B. DESTINATION POINT 
Unless otherwise specifically provided on the face of this Purchase Order, the supplies 
called for hereunder shall be delivered on an F.O.B. destination point basis. For both 
domestic and international shipments, all risk of loss or damage in transit shall be borne 
exclusively by Seller which shall be responsible for filing any claims against the carrier. 
For all international shipments, Seller shall be listed as the exporter of record and be 
responsible for export clearance together with all costs associated therewith.  Buyer shall 
not incur liability of any kind due to any delay or failure to deliver for any reason. 
 

8. WARRANTIES 
a. Seller expressly warrants that all supplies delivered hereunder shall be free from 

defects in workmanship, material and manufacture, shall comply with the 
requirements of this Purchase Order, including any drawings or specifications 
incorporated herein or samples furnished by Seller; and where design is Seller’s 
responsibility to be free from defects in design Seller further expressly warrants all 
supplies purchased hereunder shall be of merchantable quality and shall be fit and 
suitable for the purposes intended by Buyer. The foregoing warranties shall 
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constitute conditions and are in addition to all other warranties, whether express or 
implied, and shall survive any delivery inspection, acceptance, or payments by 
Buyer. 

b. If any supplies delivered hereunder do not meet the warranties specified herein or 
otherwise applicable, Buyer may, at its option (i) require the Seller to repair or 
replace at no cost to Buyer any defective or non-conforming supplies , or (ii) return 
such defective or nonconforming supplies at Seller’s expense to the Seller and 
recover from the Seller the Purchase Price thereof including all applicable charges 
associated therewith, or (iii) correct the defective or nonconforming supplies itself 
and charge Seller with the cost of such correction. The foregoing remedies are in 
addition to all other remedies at law or in equity or under this Purchase Order and 
shall not be deemed to be exclusive. All warranties shall run to the Buyer and to its 
customers. 

c. Buyer’s approval of the Seller’s material or design shall not relieve the Seller of the 
warranties set forth in this clause, nor shall it constitute a waiver by Buyer of any 
drawing or specification requirement for one or more of the items for the remaining 
items to be delivered hereunder unless so stated by Buyer in writing. The provisions 
of this clause shall not limit or affect the rights of Buyer under the clause entitled 
"INSPECTION". 

 
9. INSPECTION 

 
a.  Inspection and Testing.  The whole of the materials goods, parts and services 

(collectively, “Goods”) being provided by Seller will be subject to inspection and testing 
by Buyer and Seller shall make specimens available to Buyer upon request for purposes of 
Buyer’s inspection and testing. The Buyer’s approval or the passing of any such inspection 
or test will not, however; prejudice the right of Buyer to reject the Goods if they fail to 
comply with the specification when manufactured or to give complete satisfaction in 
service. The costs of all tests and inspection shall be borne by the Seller and shall be 
deemed to be included in the contract price.  Adequate notice shall be given when the 
Goods are ready for inspection or test, and access to every facility shall be provided to 
Buyer and its inspectors to enable Buyer to carry out the necessary inspections and tests. 
Copies of all principal test records and test certificates shall be supplied to the Buyer for 
all tests carried out in accordance with the provisions of the contract. 
 

b.  Final Inspection.  Notwithstanding any prior inspection payments, all items shall 
also be subject to final inspection and acceptance at Buyer’s facility (or the facility of 
Buyer’s customer) within a reasonable time after delivery. In case any item is defective in 
material or workmanship, or otherwise not in conformity with the requirements of this 
Purchase Order, Buyer shall have the right either to reject it, require its correction, or accept 
it with an adjustment in Purchase Price. Any item which has been rejected or required to 
be corrected shall be replaced or corrected by, and at the expense of, the Seller promptly 
after notice. If after being requested by Buyer, the Seller fails to promptly replace or correct 
any defective item within the delivery schedule, Buyer (i) may, by, contract or otherwise, 
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replace or correct such item and charge to the Seller the cost occasioned thereby, (ii) may, 
without further notice, terminate this Purchase Order for default in accordance with the 
clause thereof entitled "TERMINATION FOR DEFAULT", (iii) may require an 
appropriate reduction in price. 
 

10. CHANGES 
Buyer may, free of charge, reschedule the delivery date for any Product or Service at least 
two (2) business days prior to Seller’s shipment thereof by providing Seller with notice 
thereof (the “Rescheduling Notice”) electronically, by facsimile, or by mail. The new 
delivery date specified in such Rescheduling Notice shall then become the new delivery 
date for the Purchase Order, which shall in all other respects remain in full force and effect. 
Seller may not reschedule the delivery date without Buyer’s consent. The Buyer may at 
any time, by a written order and without notice to sureties or assignees, suspend or 
terminate performance hereunder for convenience, increase or decrease the ordered 
quantities, or make changes within the general scope of this Purchase Order in any one or 
more of the following: 

a. applicable drawings, designs, or specifications; 
b. method of shipment or packing and/or, 
c. place of delivery. 

 
Seller is responsible for ensuring that the current drawing revision is used, specified on the 
Purchase Order.  The Seller shall not make changes to the part numbers enclosed on this 
Purchase Order without the advanced notice and consent of Buyer.  
 
If any such change causes an increase in the cost or the time required for performance of 
this Purchase Order, modified in writing accordingly. No claim by the Seller for adjustment 
hereunder shall be valid unless asserted within twenty (20) days from the date of receipt 
by the Seller of the notification of change; provided, however, that such period may be 
extended upon the written approval of the Buyer. However, nothing in this clause shall 
excuse the Seller from proceeding with the Purchase Order as changed or amended. 
 

11. QUALITY MANAGEMENT SYSTEM   
 
a. Seller shall implement and maintain a Quality Management System (QMS) which 
shall address all products and services covered by this Purchase Order. The subcontractor 
shall document the QMS and its implementation in a Quality Assurance Plan (QAP) and 
shall prepare the QAP so that it complies with or is equivalent to the quality requirements 
specified in ISO 9001 and equivalents to ISO 9001 require Buyer’s concurrence.  
 
b. Seller shall demonstrate compliance with ISO 9001 or equivalent by either maintaining 
an independent ISO 9001 registration with an accredited registrar or equivalent or by 
submitting to semiannual quality management system audits by Buyer or its designated 
representative. Seller must notify Buyer within 30 days of any change in their certification 
status.  
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c. Compliance by Seller shall be demonstrated by making available upon request a copy of 
Seller’s current registration certificate or the results of any audit performed in order to 
maintain its quality system certification.  
 
d. Deviation from this requirement may only be granted on a case by case basis. However, 
Seller must notify Buyer in writing immediately of any deviation from this requirement, 
and Buyer’s approval must be received in writing to be effective. 
 

12. COUNTERFEIT PARTS DETECTION AND AVOIDANCE SYSTEM 
REQUIREMENTS 
 
Seller shall not furnish Counterfeit Parts, which are defined as unauthorized copies, 
imitation, substitute or modified parts (e.g. materials, parts, components, subassemblies) 
which are misrepresented as a specified genuine part(s) of an original or authorized 
manufacturer. Counterfeit Parts can include, but are not limited to, the false identification 
of marking or labeling, grade, serial number, lot number, date code, documentation or 
performance characteristics, including used parts represented as new. Counterfeit and 
Suspect Counterfeit Parts shall be deemed nonconforming to this Purchase Order. A 
Suspect Counterfeit Part is a part for which there is objective and credible evidence 
indicating that it is likely counterfeit. Seller shall plan, implement and control processes 
appropriate to the organization and the products for the prevention of Counterfeit or 
Suspect Counterfeit Part use and their inclusion in Goods. Seller’s Counterfeit Parts 
prevention processes shall address the following: 

 
(i) Training of appropriate persons in the awareness and prevention of Counterfeit 

Parts; 
(ii) Application of a parts obsolescence monitoring program; 
(iii) Controls for acquiring externally provided product from original or authorized 

manufacturers, authorized distributors, or other approved sources; 
(iv) Requirements for assuring traceability of parts and components to their original 

or authorized. 
(v) Verification and test methodologies to detect counterfeit parts; 
(vi) Monitoring of counterfeit parts reporting from external sources; 
(vii) Quarantine and reporting of suspect or detected counterfeit parts, including 

preventing reentry into the supply chain. 
 

If Seller becomes aware or suspects that it has furnished Counterfeit or Suspect Counterfeit 
Parts to Buyer, Seller promptly, but in no case later than thirty (30) days from discovery, shall 
notify Buyer and replace, at Seller’s expense, such Counterfeit Parts or Suspect Counterfeit 
Parts with goods that conform to the requirements of this Purchase Order. Seller shall be liable 
for all costs related to the delivery or replacement of Counterfeit Parts or Suspect Counterfeit 
Parts including any testing or validation costs necessitated by the installation of Goods in 
replacement of Counterfeit Parts or Suspect Counterfeit Parts. Seller bears responsibility for 
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procuring authentic parts or items from its subcontractors and shall ensure that all such 
subcontractors comply with the requirements of this Section. Seller shall include the substance 
of this Section, including this flow-down requirement, in all subcontracts awarded by Seller 
for work under this Purchase Order. 

 
13. RECORDS RETENTION 

 
Seller shall maintain books, records, documents, and other evidence pertaining to this Purchase 
Order and orders placed by Buyer under it to the extent and in such detail as shall adequately 
reflect contract performance and administration of purchases, payments, taxes, and fees. 
Contractor shall retain such records for a period of ten (10) years following expiration or 
termination of this Purchase Order or final payment for any order placed by Buyer, whichever 
is later; Provided, however, that if any litigation, claim, or audit is commenced prior to the 
expiration of this period, such period shall extend until all such litigation, claims, or audits 
have been resolved. 

 
14. TERMINATION FOR DEFAULT 

a. TIME IS OF THE ESSENCE for the performance of this Purchase Order. Buyer 
may, by written notice, terminate this Purchase Order in whole or in part of the 
Seller fails: (i) to make delivery of the items or to perform the Services within the 
time specified herein, or (ii) to replace or correct defective items in accordance with 
the provisions of those clauses hereof entitled "WARRANTY and "INSPECTION", 
or (iii) to perform any of the other provisions of this Purchase Order or so fails to 
make sufficient progress as to endanger performance in accordance with its terms. 
The Buyer is the sole judge under such circumstances. 

b. In the event of terminations pursuant to this clause, Buyer may procure, upon such 
terms and in such manner as Buyer may deem appropriate, supplies or services 
similar or substantially similar to those so terminated, and the Seller shall be liable 
to Buyer for any excess costs occasioned Buyer thereby, provided that the Seller 
shall continue the performance of this Purchase Order to the extent not terminated. 

c. If this Purchase Order is terminated pursuant to paragraph (a), Buyer, in addition to 
any other rights provided herein, may require the Seller to transfer title and deliver 
to Buyer, in the manner and to the extent directed by Buyer, (i) any completed items 
and (ii) such partially completed items and materials as the Seller has produced or 
acquired for the performance of the terminated part, and the Seller shall upon 
direction of Buyer, protect and preserve property as listed in this paragraph, in the 
possession of Seller. Payment for completed items delivered to and accepted by 
Buyer shall be in an amount agreed upon by the Seller and Buyer (not to exceed the 
Purchase Order price) Seller’s obligation hereunder to carry out Buyer’s direction 
as to delivery, protection and preservation shall not be contingent upon prior 
agreement as to such amount. 

d. Failure of Buyer to enforce any right under this clause shall not be deemed a waiver 
of any right hereunder. The rights and remedies of Buyer under this clause shall not 
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be exclusive and are in addition to any other rights and remedies provided by 
applicable law or under this Purchase Order. 
 

15. TERMINATION FOR CONVNEIENCE 
a. Buyer may terminate, for convenience, work under this Purchase Order in whole or 

in part, at any time by written or telegraphic notice. Upon any such termination. 
Seller shall, to the extent and at the time specified by Buyer, stop all work on this 
Purchase Order, place no further orders hereunder, terminate work under orders 
outstanding hereunder assign to Buyer all Seller’s interest under terminated 
subcontracts and orders, settle all claims thereunder after obtaining Buyer’s 
approval, protect all property in which Buyer has or may acquire an interest, and 
transfer title and make delivery to Buyer of all Products, materials, work in process, 
or other things held or acquired by Seller in connection with the terminated portion 
of this Purchase Order. Seller shall proceed promptly to comply with Buyer’s 
directions respecting each of the foregoing without awaiting settlement or payment 
of its termination claim. 

b. Within six (6) months from such termination, Seller may submit to Buyer its written 
claim for termination charges, in the form and with the certifications prescribed by 
Buyer, it being understood and expressly agreed that no profit margin charge shall 
be permitted, even if it appears Seller would have sustained a loss on the Purchase 
Order. Failure to submit such claim within such time shall constitute an affirmative 
waiver of all claims and a full and non-negotiable release of all Buyer’s liability 
arising out of such termination. 

c. The parties may agree upon the amount to be paid Seller for such termination. If 
they fail to agree, Buyer shall pay Seller the amount due for Products, delivered 
prior to termination and in addition thereto but without duplication shall pay the 
following amounts: 

i.  The Purchase Price for all Products completed in accordance with this 
Purchase Order and of previously paid for; 

ii. The actual costs incurred by the Seller which are properly allocable or 
apportionable under recognized commercial accounting practices to the 
terminated portion of this Purchase Order and sum constituting a fair and 
reasonable profit on such costs. However, if it appears Seller would have 
sustained a loss on the Purchase Order, no profit shall be allowed under this 
subparagraph (ii), and an adjustment shall be made reducing the amount of 
the settlement to reflect the indicated rate of loss. 

iii.  The reasonable costs of the Seller in making settlement hereunder and in 
protecting property in which Buyer has or may acquire an interest. 

d. Payments made under paragraph l0(c) exclusive of payment under subparagraph 
(iii) shall not exceed the aggregate price specified in this Purchase Order, less 
payments otherwise made or to be made. There shall be excluded from any amounts 
payable to Seller under this Section 10 all amounts payable in respect to property 
lost, damaged, stolen or destroyed prior to delivery to Buyer. 
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e. The foregoing paragraphs (a) through (d) inclusive, shall be applicable only to 
termination for Buyer’s convenience and shall not affect or impair any right of 
Buyer to terminate this Purchase Order for Seller’s default in the performance 
hereof. 
 

16. COMPLIANCE WITH LAWS 
The Seller warrants that no law, rule or regulation of the United States, a state or any other 
governmental agency has been, or will be, violated in the manufacture or sale of the items 
or in the performance of Services covered in this Purchase Order, including transportation, 
and will defend and hold the Buyer harmless from loss, cost or damage as a result of any 
actual or alleged violation. 
 

17. ADDITIONAL COMPLIANCE PROVISIONS 
a. Scope. All of the compliance provisions set forth below shall apply to the Agreement 
and any related Exhibit, Schedule or Statemen of Work. 
b. No Improper Means of Obtaining Business. Buyer and Seller intend that no payments 
or transfers of value shall be made which have the purpose or effect of public or commercial 
bribery, acceptance of or acquiescence in extortion or kickbacks, or other unlawful or 
improper means of obtaining business. 
c. No Bribes. Seller will not, directly or indirectly, pay, offer, authorize or promise any 
monies or anything of value (such as gifts, contributions, travel, or entertainment) to any 
person or organization, including any employee of Seller’s or Buyer’s customers, or any 
“Government Official” (which includes any employee or official of any governmental 
authority, government owned or controlled entity, public international organization or 
political party; or any candidate for political office) for the purpose of improperly 
influencing their acts or decisions. Seller will take appropriate actions to ensure that any 
person representing or acting under its instruction or control (“Seller’s Agents”) will also 
comply with this Section. 
d. No Kickbacks. No part of the payment of any amounts payable under this Agreement 
will be distributed to Buyer, its affiliates or customers, or any of its employees or their 
family members. 
e. No Conflicts. Seller represents that it does not have any reason to believe that there are 
any potential conflicts of interest regarding its relationship with Buyer, such as family 
members who could potentially benefit from the commercial relationship established by 
this Agreement; and neither Seller, nor any of Seller’s Agents, are or have any family 
members who are Government Officials in a position to influence Seller’s commercial 
relationship with Buyer. 
f. Accurate Books and Records. Seller will maintain complete and accurate books and 
records in accordance with generally accepted accounting principles in Seller’s 
jurisdiction, consistently applied, properly and accurately recording all payments made by 
Seller or Seller’s agents in performance of this Agreement or related to it, and any 
commission, compensation, reimbursement, or other payment made by or on behalf of 
Buyer to Seller or Seller’s agents. All Books and Records shall be available for inspection, 
copying, and audit by Buyer or its designee during Seller’s normal business hours on 
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reasonable notice throughout the Term and for three (3) years thereafter for the purpose of 
verifying Seller’s compliance with the terms hereof. Buyer shall bear and pay for the cost 
of any such audit of Seller’s Books and Records unless such audit discloses errors in excess 
of five percent (5%) in favor of Buyer, in which case the cost of the audit shall be borne by 
Seller. 
g. Notification. Seller will notify Buyer promptly if (i) Seller or any of Seller’s agents have 
reason to believe that a breach of this Section has occurred or is likely to occur; or (ii) if 
any conflicts of interest arise after the signing of this Agreement, including if any of 
Seller’s agents or their family members become a government official or political party 
h. Compliance Certification. Seller will, when and as may be requested by Buyer from time 
to time, provide to Buyer a written certification in form and substance satisfactory to Buyer 
that Seller is in compliance with this Section. 
i. No Payments for Improper Activities. Buyer will not be required under any 
circumstances to take any action or make any payments that Buyer believes, in good faith, 
would cause it or its affiliated companies to be in violation of any “Anti-Corruption Laws” 
(Anti-Corruption Laws include, collectively, the United States Foreign Corrupt Practices 
Act, laws under the OECD Anti-Bribery Convention and local anti-corruption laws). If 
Buyer at any time believes, in good faith, that a breach of any of the representations and 
warranties in this Section has occurred or may occur, Buyer may withhold any commission, 
compensation, reimbursement, or other payment until such time as Buyer has received 
confirmation to its reasonable satisfaction that no breach has occurred or will occur. Buyer 
shall not be liable to Seller for any claim, losses, or damages whatsoever related to Buyer’s 
decision to withhold any commission, compensation, reimbursement, or other payment 
under this provision. 
j. Audit Rights. If Buyer at any time believes, in good faith, that Seller has breached the 
warranties, representations or agreements in this Section, then Buyer will have the right to 
audit Seller’s books and records related to this Agreement in order to verify Seller’s 
compliance with the provisions of this Section. The audit will be performed by individuals 
selected by Buyer. However, upon request by Seller, Buyer will select in its sole discretion 
an independent third party to conduct an audit in order to certify to Buyer that no breach 
has occurred or will occur. Seller will fully cooperate in any audit conducted by or on 
behalf of Buyer. 
k. Termination Rights. Any breach of the warranties, representations or agreements in this 
Section will constitute grounds for immediate termination of this Agreement for cause by 
Buyer and no commission, compensation, reimbursement or other payment will be due to 
Seller. Seller will indemnify and hold Buyer harmless against any actions, legal claims, 
demands, proceedings, losses, damages, costs, expenses and other liabilities of whatever 
nature resulting from Seller’s breach of the representations, warranties and agreements 
contained in this Section. 
l. Data Privacy Consent. Seller consents to the collection, processing and international 
transfer of data and information related to the business relationship between it and Buyer, 
including the transfer of personally identifiable data (for example names, email addresses, 
telephone numbers) to and between Buyer and its affiliates wherever they may be located, 
for the purposes of allowing Buyer and its affiliates to evaluate Seller’s experience and 



 

 
 

 

Page 11 of 12 
 

qualifications and implement any business. Seller has the right to: (a) request access to this 
data; (b) rectify or cancel any inaccurate or expired data; and (c) object to any processing 
that does not conform to these purposes. Seller may exercise its rights by writing to Buyer. 
 

18. INDEMNITY AND INSURANCE 
a. Indemnity. Seller shall be solely liable for, and shall defend, indemnify, and hold Buyer, 
its affiliates, and all of their respective directors, officers, employees, agents, and 
independent contractors (all of the foregoing entities and individuals being collectively 
referred to herein as the “Indemnitees”) harmless from and against any and all damages, 
liabilities, injuries, losses, and costs (including reasonable attorneys and experts fees at trial 
and on appeal), and expenses (collectively, “Liability”) which may be incurred by, asserted 
against, or recoverable from any Indemnitee as a result of any actual or threatened action, 
suit or proceeding arising out of or relating to any of the following: 
 (i) a defect in the Products in the form delivered to Buyer (whether in design, 
materials, workmanship, or otherwise), including any products liability claim and all 
claims based on strict liability in tort, excluding any claim of damages suffered from a third 
party as a result of a failure of a Product to perform in accordance with its Specifications 
(the sole remedy for which shall be the Performance Warranty); 
  (ii) any claim or allegation that any Product, the resale thereof for its intended 
use and the intended use thereof infringes or misappropriates the patent, copyright, 
trademark or trade secret rights of any third party; and, 
 (iii) any damages, penalties, fines, attorney’s fees, or other losses of whatever 
kind or nature resulting from, or arising out of, any violations by Seller of any applicable 
laws or regulations governing international transactions or activities including, but not 
limited to, export controls, import controls, customs regulations, trade embargoes and other 
trade sanctions, and laws governing unlawful boycotts and payments to foreign 
government officials. 

The foregoing indemnification obligations shall not be limited by the amount or 
existence of insurance maintained or provided by Seller. 
c. Indemnification Procedure. Buyer or its relevant affiliate (each, an “Indemnitee”) shall 
promptly notify Seller of any claim, suit, demand, action or cause of action brought by a 
third party against such Indemnitee for which such Indemnitee is entitled to 
indemnification from Seller pursuant to this Section (each, a “Third Party Claim”), and any 
delay or failure to provide such prompt notice shall relieve Seller of liability for 
indemnification of such Third Party Claim hereunder only to the extent (if any) that Seller 
is prejudiced by such delay or failure. The Indemnitee shall provide Seller with any 
assistance and cooperation reasonably requested by Seller in writing to defend the Third 
Party Claim. Seller shall have sole control over the defense and settlement of each Third 
Party Claim using counsel reasonably satisfactory to the Indemnitee, except that Seller 
shall not settle any Third Party Claim without first obtaining the Indemnitee’s prior written 
consent unless (i) such settlement would not reasonably be expected to have an adverse 
effects on Buyer, its business or end user customers. If Seller fails to retain counsel or 
otherwise defend any Third Party Claim in breach of this Agreement and despite notice to 
Seller, the Indemnitee may, if necessary to prevent any judgment, default or adverse ruling 
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from being entered against it on such Third Party Claim, in the Indemnitee’s reasonable 
discretion, defend or settle such Third Party Claim at Seller’s sole cost and expense. The 
Indemnitee shall not unreasonably withhold, condition or delay its consent to any 
settlement of any Third Party Claim; provided, however, that Seller shall retain control 
over the defense and settlement of the Third Party Claim. 
d. Limitation of Liability. Notwithstanding anything to the contrary in this Agreement: 
 (i) EXCEPT FOR A PARTY’S BREACH OF ITS OBLIGATIONS OF 
CONFIDENTIALITY (INCLUDING A LOSS OF DATA), AND FOR LIABILITY 
OWED TO A THIRD PARTY FOR A CLAIM THAT IS SUBJECT TO 
INDEMNIFICATION UNDER THIS SECTION, NEITHER PARTY SHALL BE 
LIABLE TO THE OTHER PARTY OR ITS AFFILIATES HEREUNDER FOR ANY 
CONSEQUENTIAL DAMAGES (INCLUDING ANY AND ALL SUCH DAMAGES 
FROM BUSINESS INTERRUPTION, LOSS OF PROFITS OR REVENUE, COST OF 
CAPITAL OR LOSS OF USE OF ANY PROPERTY OR CAPITAL), EVEN IF 
INFORMED OF THE POSSIBLITY OF SUCH DAMAGES.  
 (ii) TO THE EXTENT PERMITTED BY APPLICABLE LAW, THE 
EXCLUSIONS AND LIMITATIONS SET FORTH IN THIS SECTION SHALL APPLY, 
REGARDLESS OF WHETHER SUCH CONSEQUENTIAL DAMAGES ARISE FROM 
BREACH OF CONTRACT, WARRANTY, TORT (INCLUDING NEGLGIENCE), BY 
OPERATION OF LAW OR OTHERWISE. 
 (iii) EACH SELLER’S AGGREGATE LIABILITY UNDER THIS 
AGREEMENT FOR ANY DIRECT DAMAGES SHALL NOT EXCEED THE 
PURCHASE PRICE PAID OR PAYABLE BY ALL BUYERS TO SUCH SELLER 
UNDER THIS AGREEMENT IN THE TWELVE (12) MONTH PERIOD 
IMMEDIATELY PRECEDING THE EVENTS GIVING RISE TO SUCH LIABILITY. 
e. Exclusions. Notwithstanding anything in this Agreement to the contrary, Section 15(d) 
shall not apply to (and each party shall retain unlimited liability for) any Third Party Claims 
to the extent arising out of, relating to, or covered by any of the following: (i) any indemnity 
for or against a Third Party Claim given by a party hereunder, (ii) a party’s gross 
negligence, willful misconduct or violation of the law, or (iii) personal injury or death. 

 
19. NOTICE OF LABOR DISPUTES 

Whenever an actual or potential labor dispute is delaying or threatens to delay the timely 
performance of this Purchase Order, Seller will immediately notify the Buyer of such 
dispute and furnish all relevant details. Receipt by Buyer of such notice shall not constitute 
a waiver of the delivery schedule hereunder. 
 
 


